Subchapter 6.300 Pleas

Rule 6.301 Available Pleas

(A) Possible Pleas. Subject to the rules in this subchapter, a defendant may plead
not guilty, guilty, nolo contendere, guilty but mentally ill, or not guilty by reason of
insanity. If the defendant refuses to plead or stands mute, or the court, pursuant to
the rules, refuses to accept the defendant's plea, the court must enter a not guilty
plea on the record. A plea of not guilty places in issue every material allegation in
the information and permits the defendant to raise any defense not otherwise
waived.

(B) Pleas That Require the Court's Consent. A defendant may enter a plea of nolo
contendere only with the consent of the court.

(C) Pleas That Require the Consent of the Court and the Prosecutor. A defendant
may enter the following pleas only with the consent of the court and the
prosecutor:

(1) A defendant who has asserted an insanity defense may enter a plea of
guilty but mentally ill or a plea of not guilty by reason of insanity. Before such a
plea may be entered, the defendant must comply with the examination required
by law.

(2) A defendant may enter a conditional plea of guilty, nolo contendere, guilty
but mentally ill, or not guilty by reason of insanity. A conditional plea preserves
for appeal a specified pretrial ruling or rulings notwithstanding the plea-based
judgment and entitles the defendant to withdraw the plea if a specified pretrial
ruling is overturned on appeal. The ruling or rulings as to which the defendant
reserves the right to appeal must be specified orally on the record or in a
writing made a part of the record. The appeal is by application for leave to
appeal only.

(D) Pleas to Lesser Charges. The court may not accept a plea to an offense other
than the one charged without the consent of the prosecutor.

Rule 6.302 Pleas of Guilty and Nolo Contendere

(A) Plea Requirements. The court may not accept a plea of guilty or nolo
contendere unless it is convinced that the plea is understanding, voluntary, and
accurate. Before accepting a plea of guilty or nolo contendere, the court must place
the defendant or defendants under oath and personally carry out subrules (B)-(E).

(B) An Understanding Plea. Speaking directly to the defendant or defendants, the
court must advise the defendant or defendants of the following and determine that
each defendant understands:

(1) the name of the offense to which the defendant is pleading; the court is not
obliged to explain the elements of the offense, or possible defenses;
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(2) the maximum possible prison sentence for the offense and any mandatory
minimum sentence required by law, including a requirement for mandatory
lifetime electronic monitoring under MCL 750.520b or 750.520c;

(3) if the plea is accepted, the defendant will not have a trial of any kind, and
so gives up the rights the defendant would have at a trial, including the right:

(a) to be tried by a jury;
(b) to be presumed innocent until proved guilty;

(c) to have the prosecutor prove beyond a reasonable doubt that the
defendant is guilty;

(d) to have the witnesses against the defendant appear at the trial;
(e) to question the witnesses against the defendant;

(f) to have the court order any witnesses the defendant has for the defense
to appear at the trial;

(g) to remain silent during the trial;
(h) to not have that silence used against the defendant; and
(i) to testify at the trial if the defendant wants to testify.

(4) if the plea is accepted, the defendant will be giving up any claim that the
plea was the result of promises or threats that were not disclosed to the court
at the plea proceeding, or that it was not the defendant's own choice to enter
the plea;

(5) any appeal from the conviction and sentence pursuant to the plea will be by
application for leave to appeal and not by right;

The requirements of subrules (B)(3) and (B)(5) may be satisfied by a writing on
a form approved by the State Court Administrative Office. If a court uses a
writing, the court shall address the defendant and obtain from the defendant
orally on the record a statement that the rights were read and understood and
a waiver of those rights. The waiver may be obtained without repeating the
individual rights.

(C) A Voluntary Plea.

(1) The court must ask the prosecutor and the defendant's lawyer whether they
have made a plea agreement. If they have made a plea agreement, which
may include an agreement to a sentence to a specific term or within a specific
range, the agreement must be stated on the record or reduced to writing and
signed by the parties. The parties may memorialize their agreement on a form
substantially approved by the SCAO. The written agreement shall be made part
of the case file.

(2) If there is a plea agreement, the court must ask the prosecutor or the
defendant's lawyer what the terms of the agreement are and confirm the terms
of the agreement with the other lawyer and the defendant.
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(3) If there is a plea agreement and its terms provide for the defendant's plea
to be made in exchange for a sentence to a specified term or within a specified
range or a prosecutorial sentence recommendation, the court may

(a) reject the agreement; or

(b) accept the agreement after having considered the presentence report, in
which event it must sentence the defendant to a specified term or within a
specified range as agreed to; or

(c) accept the agreement without having considered the presentence
report; or

(d) take the plea agreement under advisement.

If the court accepts the agreement without having considered the presentence
report or takes the plea agreement under advisement, it must explain to the
defendant that the court is not bound to follow an agreement to a sentence for
a specified term or within a specified range or a recommendation agreed to by
the prosecutor, and that if the court chooses not to follow an agreement to a
sentence for a specified term or within a specified range, the defendant will be
allowed to withdraw from the plea agreement. A judge’s decision not to follow
the sentence recommendation does not entitle the defendant to withdraw the
defendant’s plea.

(4) The court must ask the defendant:

(a) (if there is no plea agreement) whether anyone has promised the
defendant anything, or (if there is a plea agreement) whether anyone has
promised anything beyond what is in the plea agreement;

(b) whether anyone has threatened the defendant; and
(c) whether it is the defendant's own choice to plead guilty.
(D) An Accurate Plea.

(1) If the defendant pleads guilty, the court, by questioning the defendant,
must establish support for a finding that the defendant is guilty of the offense
charged or the offense to which the defendant is pleading.

(2) If the defendant pleads nolo contendere, the court may not question the
defendant about participation in the crime. The court must:

(a) state why a plea of nolo contendere is appropriate; and

(b) hold a hearing, unless there has been one, that establishes support for a
finding that the defendant is guilty of the offense charged or the offense to
which the defendant is pleading.

(E) Additional Inquiries. On completing the colloquy with the defendant, the court
must ask the prosecutor and the defendant's lawyer whether either is aware of any
promises, threats, or inducements other than those already disclosed on the record,
and whether the court has complied with subrules (B)-(D). If it appears to the court
that it has failed to comply with subrules (B)-(D), the court may not accept the
defendant's plea until the deficiency is corrected.
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(F) Plea Under Advisement; Plea Record. The court may take the plea under
advisement. A verbatim record must be made of the plea proceeding.

Rule 6.303 Plea of Guilty but Mentally Il

Before accepting a plea of guilty but mentally ill, the court must comply with the
requirements of MCR 6.302. In addition to establishing a factual basis for the plea
pursuant to MCR 6.302(D)(1) or (D)(2)(b), the court must examine the psychiatric
reports prepared and hold a hearing that establishes support for a finding that the
defendant was mentally ill, at the time of the offense to which the plea is entered.
The reports must be made a part of the record.

Rule 6.304 Plea of Not Guilty by Reason of Insanity

(A) Advice to Defendant. Before accepting a plea of not guilty by reason of insanity,
the court must comply with the requirements of MCR 6.302 except that subrule (C)
of this rule, rather than MCR 6.302(D), governs the manner of determining the
accuracy of the plea.

(B) Additional Advice Required. After complying with the applicable requirements of
MCR 6.302, the court must advise the defendant, and determine whether the
defendant understands, that the plea will result in the defendant's commitment for
diagnostic examination at the center for forensic psychiatry for up to 60 days, and
that after the examination, the probate court may order the defendant to be
committed for an indefinite period of time.

(C) Factual Basis. Before accepting a plea of not guilty by reason of insanity, the
court must examine the psychiatric reports prepared and hold a hearing that
establishes support for findings that

(1) the defendant committed the acts charged, and

(2) that, by a preponderance of the evidence, the defendant was legally insane
at the time of the offense.

(D) Report of Plea. After accepting the defendant's plea, the court must forward to
the center for forensic psychiatry a full report, in the form of a settled record, of the
facts concerning the crime to which the defendant pleaded and the defendant's
mental state at the time of the crime.

Rule 6.310 Withdrawal or Vacation of Plea

(A) Withdrawal Before Acceptance. The defendant has a right to withdraw any plea
until the court accepts it on the record.

(B) Withdrawal After Acceptance but Before Sentence. Except as provided in
subsection (3), after acceptance but before sentence,

(1) a plea may be withdrawn on the defendant's motion or with the defendant's
consent, only in the interest of justice, and may not be withdrawn if withdrawal
of the plea would substantially prejudice the prosecutor because of reliance on
the plea. If the defendant's motion is based on an error in the plea proceeding,
the court must permit the defendant to withdraw the plea if it would be required
by subrule (C).
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(2) the defendant is entitled to withdraw the plea if

(a) the plea involves an agreement for a sentence for a specified term or
within a specified range, and the court states that it is unable to follow the
agreement; the trial court shall then state the sentence it intends to
impose, and provide the defendant the opportunity to affirm or withdraw
the plea; or

(b) the plea involves a statement by the court that it will sentence to a
specified term or within a specified range, and the court states that it is
unable to sentence as stated; the trial court shall provide the defendant the
opportunity to affirm or withdraw the plea, but shall not state the sentence
it intends to impose.

(3) Except as allowed by the trial court for good cause, a defendant is not
entitled to withdraw a plea under subsection (2)(a) or (2)(b) if the
defendant commits misconduct after the plea is accepted but before
sentencing. For purposes of this rule, misconduct is defined to include, but
is not limited to: absconding or failing to appear for sentencing, violating
terms of conditions on bond or the terms of any sentencing or plea
agreement, or otherwise failing to comply with an order of the court
pending sentencing.

(C) Motion to Withdraw Plea After Sentence. The defendant may file a motion to
withdraw the plea within 6 months after sentence. Thereafter, the defendant may
seek relief only in accordance with the procedure set forth in subchapter 6.500. If
the trial court determines that there was an error in the plea proceeding that would
entitle the defendant to have the plea set aside, the court must give the advice or
make the inquiries necessary to rectify the error and then give the defendant the
opportunity to elect to allow the plea and sentence to stand or to withdraw the
plea. If the defendant elects to allow the plea and sentence to stand, the additional
advice given and inquiries made become part of the plea proceeding for the
purposes of further proceedings, including appeals.

(D) Preservation of Issues. A defendant convicted on the basis of a plea may not
raise on appeal any claim of noncompliance with the requirements of the rules in
this subchapter, or any other claim that the plea was not an understanding,
voluntary, or accurate one, unless the defendant has moved to withdraw the plea in
the trial court, raising as a basis for withdrawal the claim sought to be raised on
appeal.

(E) Vacation of Plea on Prosecutor's Motion. On the prosecutor's motion, the court
may vacate a plea if the defendant has failed to comply with the terms of a plea
agreement.

Rule 6.312 Effect of Withdrawal or Vacation of Plea

If a plea is withdrawn by the defendant or vacated by the trial court or an appellate
court, the case may proceed to trial on any charges that had been brought or that
could have been brought against the defendant if the plea had not been entered.
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